LEG-62
(3368)

STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: April 20, 2004

To: The Commission
(Meeting of April 22, 2004)

From: Alan LoFaso, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject:  AB 1169 (Bermudez) Public utilities: telephone corporations:
disposition of property.
As amended March 1, 2004

Legislative Subcommittee Recommendation: None.

Summary: This bill would statutorily exempt telephone corporations from specified
requirements under Section 851 of the Public Utilities Code.

Digest: Existing law, P.U. Code sec. 851 et. seq., requires Commission approval, as
specified, before any public utility may dispose or encumber specified property or
assets necessary or useful in the performance of the utility’s duties to the public.

This bill would define, for telephone corporations, property or assets “necessary or
useful in the performance of its duties to the public” as “an operational property or asset
owned by the telephone corporation that is essential to the delivery of service to end
users, on a wholesale or retail basis” according to specified criteria, including a
telephone corporation’s present obligation to make the property or asset available to
wholesale telecommunications providers for service to end users.

This bill would exempt a telephone corporation from the requirement to seek
Commission approval to dispose of or encumber specified property or assets
designated by the utility as not “necessary or useful in the performance of its duties to
the public”, if the property or asset meets specified criteria.

This bill would further exempt from Commission approval a telephone corporation
disposal or encumbrance of a property or asset with a fair market value of less than
$5,000,000, if the utility has no present obligation to make the asset available to any
wholesale telecommunications provider to provide services to end users.
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This bill would require the Commission to permit telephone corporations to file for
disposal or a property or asset with a fair market value in excess of $5,000,000 via
advice letter, according to Commission Rules of Practice and Procedure, including
protest procedures, while retaining Commission authority to treat an advice letter filing
as an application in specific cases or to eliminate the filing requirement entirely for
specified classes of filings.

Analysis: (provided by Telecommunications Division): The Commission already has
effective mechanisms in place to oversee asset transfers including PU Code 851,
General Order 69-C, and Gain of Sale of Land rules. These rules provide necessary
and efficient oversight for asset transfers that would be more difficultly addressed in an
Advice Letter filing. Moreover, the Commission has recently opened up an investigation
to revisit its gain on sales rules, so legislative intervention is not necessary.

The Advice Letter (AL) filing mechanism is designed to efficiently handle non-
controversial administrative filings. Asset transfers, particularly those involving affiliate
transfers, are, however, frequently highly controversial, especially with regard to
subsidization of competitive markets by monopoly market revenues. This AL
mechanism is ill suited to address arguments that challenge policies and factual points
associated with these transfers.

This bill can effectively eliminate judicial review of extremely complicated asset
transfers, including those over $5,000,000, if they are broken down into components of
less than $5,000,000 or if the transfers are made in consideration of their per unit
value,. For example, the yellow pages business could be transferred to an affiliate
because the value of the yellow pages books on hand is $2 each (which could be
transferred individually via AL), even though the business, if sold on the open market
may be worth over $2 billion. Moreover, a $9 million property could be divided into two
pieces of $4.5 million to avoid a Commission review

The $5 million cutoff point is arbitrary and potentially material for some carriers while
being immaterial for others. However, generally this figure is rather high and would
eliminate almost all assets from responsible oversight by the Commission.

* The bill may increase the number of AL filings and the time spent by TD staff on
contested filings (assuming telephone utilities don’t manipulate the asset transfer
loophole to fall below $5 million).

» The bill is prone to exploitation by a parting out loophole whereby a greater than $5
million asset can be broken down into smaller than $5 million parts and transferred
without full Commission review.

» This bill is anticipated to require an expansion of the advice letter processing portion
of the Telecommunications Division, if expected protests from interested parties
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require staff to conduct audits and financial analyses to ascertain validity of protest
assertions.

LEGISLATIVE HISTORY

AB 1169 passed the Assembly 77-0 on May 27, 2003 in another form. The bill was
amended to its current form on March 1, 2004. It is currently pending in the Senate
Energy, Communications, and Utilities Committee.

SUPPORT/OPPOSITION

Support: Verizon (sponsor); SBC
Opposition: None on file.

LEGISLATIVE STAFF CONTACT

Alan LoFaso, Legislative Director alo@cpuc.ca.gov
CPUC-OGA (916) 327-7788

Date: April 20, 2004
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BILL LANGUAGE:

BILL NUMBER. AB 1169  AMENDED
Bl LL TEXT

AVENDED | N SENATE MARCH 1, 2004
AVENDED | N SENATE JULY 1, 2003
AVENDED | N ASSEMBLY MAY 1, 2003

| NTRODUCED BY  Assenbly Menber Bernudez
FEBRUARY 21, 2003

An act to anend Section 3661~ 851 of
the Public Utilities Code, relating to —electric—power

public utilities

LEG SLATI VE COUNSEL' S DI GEST

AB 1169, as anended, Bernudez. -Aggregation—NMagnolia
Power—Project— Public utilities: telephone
corporations: disposition of property

Under existing law, the Public Utilities Comm ssion has regul atory
authority over public utilities, including telephone corporations.
Under the existing Public Utilities Act, a public utility is required
to seek comm ssion approval prior to selling, |easing, assigning,
nortgagi ng, or otherw se disposing of or encunbering any property
necessary or useful in the performance of its duties to the public.

This bill would provide that a property or asset that is necessary
or useful in the performance of a tel ephone corporation's duties to
the public is a property or asset that is essential to the delivery
of service to end users, on a wholesale or retail basis, when the
property or asset is currently and actively being used to provide
service to end users, the tel ephone corporation has a present
intention to use the property or asset to provide service to end
users, or the tel ephone corporation has an obligation to nmake the
property or asset available to whol esal e tel ecomruni cati ons providers
to provide service to end users. The bill would authorize a
t el ephone corporation to designate certain property or asset as
surplus and not necessary or useful in the performance of its duties
to the public and the tel ephone corporation would not be required to
obtain the comm ssion's approval to dispose of or encunber that
surplus property or asset. The bill would authorize a tel ephone
corporation to dispose of or encunber any property or asset with a
fair market value of less than $5 nillion if the tel ephone
corporation has no present obligation to nake the property or asset
avai |l abl e to any whol esal e tel econmuni cati ons provider to provide
service to end users. As to any property with a fair market val ue of
$5 mllion or nore, the bill would require the comm ssion to permt
a tel ephone corporation to make a filing to di spose of the property
or asset in accordance with the procedures adopted by the conm ssion
in the comm ssion's Rules of Practice and Procedure applicable to

advice letter filings. The bill would require the comission to
apply those procedures in issuing a resolution to the filing,
i ncluding the procedures relating to protests. The bill would

aut horize the comm ssion to treat an advice letter filing as an
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application filing in specific cases.

———UndeF—e*+sL+ng—%aHk—a—e+Ly—akLh—F+ghLs—and—eb##ga%#enste—Lhe

Vote: mmjority. Appropriation: no. Fiscal conmittee:
Ao— yes . State-mandated | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWS

SECTION 1. Section —366-1— 851 of the
Public Uilities Code is anended to_read:

——366-1—(a) As—used-in-this section—the followng terns-have

851. (a) No public utility other than a comon carrier

by railroad subject to Part 1 of the Interstate Comrerce Act (Title
49, U S.C.) —shall— my sell, |ease
assign, nortgage, or otherw se di spose of or encunber the whole or
any part of its railroad, street railroad, line, plant, system or
ot her property necessary or useful in the performance of its duties
to the public, or any franchise or permt or any right thereunder
nor by any means whatsoever, directly or indirectly, merge or
consolidate its railroad, street railroad, line, plant, system or
ot her property, or franchises or permts or any part thereof, wth
any other public utility, wthout first having secured fromthe
conmi ssion an order authorizing it —se—to—do—
to do so . Every -suech— sale, |ease
assi gnment, nortgage, disposition, encunbrance, nerger, or
consol i dati on made other than in accordance with the order of the
conmi ssion authorizing it is void. The perm ssion and approval of
the conmi ssion to the exercise of a franchise or permt under Article
1 (conmencing with Section 1001) of Chapter 5 of this part, or the
sal e, | ease, assignnent, nortgage, or other disposition or
encunbrance of a franchise or pernit under this article
shall— does not revive or validate any | apsed or

invalid franchise or permit, or enlarge or add to the powers or
privileges contained in the grant of any franchise or permt, or
wai ve any forfeiture.

Nothing in this section —shat—prevent—

prevents the sale, |ease, encunbrance or other disposition by
any public utility of property —which— that

is not necessary or useful in the performance of its duties to
the public, and any disposition of property by a public utility shal
be concl usively presuned to be of property —which—

that is not useful or necessary in the performance of its
duties to the public, as to any purchaser, |essee or encunbrancer
dealing with —sueh— the property in good
faith for val ue ——provided.—however—that nothingin-this
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section—shall— . This section does not apply to
t he i nterchange of equipnent in the regular course of transportation
bet ween connecting conmon carriers.

(b) For a tel ephone corporation, a property or asset that is
"necessary or useful in the performance of its duties to the public"
under subdivision (a), neans an operational property or asset owned
by the tel ephone corporation that is essential to the delivery of
service to end users, on a wholesale or retail basis, and is any of
the foll ow ng:

(1) The property or asset is currently and actively being used by
t he tel ephone corporation to provide service to end users.

(2) The tel ephone corporation has a present intention to use the
property or asset to provide service to end users.

(3) The tel ephone corporation has a present obligation to nake the
property or asset available to whol esal e tel econmuni cati ons
providers to provide service to end users.

(c) A tel ephone corporation my designate, wholly or partially,
any property or asset as surplus and not "necessary or useful in the
performance of its duties to the public" pursuant to subdivision (a),
if the property or asset is any of the foll ow ng:

(1) The property or asset consists of vacant or unused office or
adm ni strative space.

(2) The property or asset consists of vacant or unused space on a
utility pole or tower or in utility conduit, provided that the
t el ephone corporation conplies with all other applicable statutory
provi si ons and commi ssion general orders regarding pole, tower, and
conduit attachnents.

(3) The property or asset consists of vacant or uninproved rea
estate that the tel ephone corporati on does not have a present
intention to use to provide service to end users, or does not have a
present obligation to make available to whol esal e providers to
provi de service to end users.

(4) The property or asset is accounted for as a nonoperating asset
on the books of the tel ephone corporation

(5) The property or asset is no |onger being actively used by the
t el ephone corporation or a whol esal e tel econmuni cati ons provider to
provide service to end users, and the tel ephone corporation has no
present intention to use the property or asset to provide service to
end users, or no present obligation to make the property or asset
avai | abl e to whol esal e tel ecomuni cations providers to provide
service to end users.

(d) A tel ephone corporation is not required to obtain comi ssion
approval prior to disposing of or encunbering any property or asset
with a fair market value of less than five million dollars
($5, 000,000), if the tel ephone corporation has no present obligation
to make the property or asset available to any whol esal e
t el econmmuni cati ons provider to provide service to end users.

(e) The conmi ssion shall permt a tel ephone corporation to nmake a
filing to dispose of a property or asset with a fair nmarket value in
excess of five mllion dollars ($5,000,000), as required in
subdi vision (a), in accordance with the procedures adopted by the
comm ssion in the commssion's Rules of Practice and Procedure
applicable to advice letter filings. The conm ssion shall apply
t hose procedures in issuing a resolution to a filing under this
subdi vi si on, including the procedures relating to protests. The
conmi ssion retains authority to treat an advice letter filing as an
application filing in specific cases, and to elimnate the filing
requi renent altogether for classes of filings under this section

(f) A tel ephone corporation is not required to obtain comi ssion
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approval to di spose of or encunber property or assets that are
surplus under subdivision (c). i

FRan-RgS—
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